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November 1, 2005

Hon. Liane M. Randolph, Chajr
HoIl, SheridaIJ Do~ey III, Commissjoner
Hon. Philip Blair, Commissioner
Ron. Ray Remy; Com:missioner
Hon. Gene JIuguenin, Commissioner
Fair Poli~ical Practices CO1m:i:lission
428 J. Street, Suite 620
Sacramento, CA 95814

Re: Agenda Item No.6 -Novembe;r 3, 2005 Agenda

Dear Chairviomen and Commissioners:

On behalf oftl1e California Democratic Party ("CDP;1), I submit the
following comment~on the proposed Advisory Opinion R~uest to the Federal
ElectionCommi~sion. This it~ is listed as Ag~da Item No.6 on the November
3,2005 me"eting agenda and concems tbe issue ofpre:emption ofCa~ifoniiaplles
for reporting miXed expenditures by political party committees on FedE:r;3:l, state
and local elections.

CDPcontinues to believe that a regulation mandating politicalpar1;y
committees to disclose the state and local portion of allocated expenditures paidior
by a Fedetal committee is unnecessary. Particularly, a r~gulation as
compreQensiveas proposed Regulation 18530.3 is overbroad. Asa consequence,any request for au advisory opinion is also unnecess~. .

Instead, CDP would encourage the Cou):I:l)ission to. simply advise political
"-

party corronittees to ,allocate and r~port any portion of Federal expenditures
ben~Eting non'-~ederal candidates and ballot measures on Schedule D ofFPPC
Form 4(:iO. CDP believes the FPPC's interest in ensuring disclosure of state and
local activity would be satisfied by such a simple approach withoutov~rb1:irdening
political p~ committee treasurers with a complex andCOniplicat~d repol'ting
scheme requiring allocation and disqosure of contributions. and expenditures
already reported to the Federal Election Commission. Moreover, thls approach
avoids an obvious Federal preemption issue.

It-the FPPC intends to go forwar4 with an FEC advisory request, ~en the
request sbouldmake'explicittheCommission's desire to require California
political party comnrittees to disclose contributions and expe1lditures regulated and
reported under Federa11aw. The current draft advisoIY,opinion;in our opinion,
Qoes not directly do that. Instead the letter makes reference to tbeBowlingadvice
letter and then attempts to justify state regulation of Federally-regulated activity.
Despite the expansive impact of proposed Regulation 18530.3, the draft Advisory
Opinio:n~equest doe~notaddress those importa~t issues that wquld be preempted
by Podcrallaw.
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CDP continues to believe that the FPPC would be preempted in any effort to require
political party committees to allocate and disclose contributions and expen!iitw'es now regulated
by Federal law. Title 2, USCA,Section 453, provides that theFECA "supersooe[s] and
preempt[ s J any provision of St~te law with respect to election to Federal office." Th~ Feder~
Election Commission (FEC) has iss~ed a variety of advisory opinions interpreting Section 453' s
preemption of such state regul~tions. The FEC has stated that "[b]y their very nature, the
allocable expenses of a State party committee, as distinglJished from flll1dsraised for 8JId spent
solely fQr the support of a noh-Federal can!lidate, are intert\\rined with, and can af'fect,Federal
election actiVity." lfEC Advisory Opinion, 2000-24.) Therefore, the FE(: has conclud~dth~t
state efforts to regulate political party committees in this way are preempt-ed by Fedei"allaw.
(Id.)

Federal preemptioQis even cle~er since the Bipartisan Campa.ignReform Act of 2002
(BCRA) went into effect. BCRA "federalized" some of the activities formerly believed by
many, including the undersigned, to be non-Federal activities or the state share of joint
Federal/state election activities. :BCM defined "federal election activity)' to include voter
registration within 120 days of a Federa! election, voter identificatjon,get-9ut~the-vote activity,
generic Canipaign activity and public co~unications that refer to a clearly identified c~didate
for Federal office, regardless of whether a state or local candidate or measme is also mentioned
or identified.

In summary, CDPbelieves the cuaent approach is unnecessary. Instead, CDP
encou;rages the Com;missioR to adopt a less complex approach by advising political party
comnlittees to disclose 'any Federally-funded support of state and local candidates and ballot
measures through disclosur~on Schedule D of the FPPCFOm1460.

If the FPPC continues to support ilie concepts of proposed Regulation 185,30.3 beyond
that of disclosing on Schedule D, then ilie Advisory OpiIlion Request should~e rewritten to
appropriately ask the FEC whethe:r the broad reach of requiring California, political party
cornn1ittees to iillocate and d,isclose Federally-regulated contributions and expenditures is
pre~lptedby Fedetallaw. The current draft does not do that.

Very truly yours,

tHO:EVP
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